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The Appropriate Level of Care
Subsistence:
• What a plaintiff
can make do
with

Community Care:
• (Akin to public
health care)
taking into
account
expenditure of
limited public
funds

Full
compensation
• Full measure of
home-based
care

Cadillac:
• Highest level of
care possible –
everything that
a victim could
wish for or
absorb

What is “Full Compensation”?
“The plaintiff has no duty to mitigate in the sense of being
forced to accept less than the real loss.”
“It cannot be unreasonable for a person to want to live in a
home of his own”

Key Question:
“What is the proper compensation for a person who would
have been able to care for himself and live in a home
environment if he had not been injured?”

Professional vs. Non-Professional Caregivers

- Vana v. Tosta, [1968] S.C.R. 71

Professional vs. Non-Professional Caregivers

- Yepremian v. SGH, (1980) Ont. CA

Impact of Available Public
or Charitable Programs

- Stein v. Sandwich West 1993 (Ont. Gen. Div.)
aff’d by Ont. C.A.

Impact of Available Public
or Charitable Programs

- Paxton v. Ramji (2006) (Ont. S.C.J.)
aff’d 2008 Ont. C.A.

Practical Strategies &
Considerations:
Making Full Compensation a Reality

Quantity of Attendant Care:
Establish the Harm When Care is Insufficient

Agency vs. Direct Hire: Making the
Disabled Plaintiff an Employer

Quality of Attendant Care:
Skilled vs. Unskilled Caregivers
Post MVAAnais found out about the accident through a briefing session before she met Jane
Doe. She was told that Jane Doe was in an accident on August 2, 2002, and that she
was dead on arrival at Sick Kids Hospital, placed into a medically induced coma,
underwent 6 hours of brain surgery, suffered a L4 fracture, right fracture to her
frontal lobe, and was put in a body cast for 3 months.
Jane Doe and Anais have discussed the accident. Jane Doe told Anais that the seatbelt
which attaches to the front of the car, went through her head. That is why she had
the skin graft and muscle graft done around her eye (her eye was reconstructed). Jane
Doe also told Anais that she has Titanium plates in her forehead and a pig bone across
the top of her head. Jane Doe also told Anais that she died several times (3 or 4). Jane
Doe did not tell Anais whether she was drinking or doing drugs on the day of the
accident. Jane Doe did tell Anais about her Brain Injury and other injuries, but Anais
already had an idea of these injuries as a result of the briefing.
Currently Anais sees Jane Doe 4 days a week, but her role with Jane Doe has varied
over the years. When Anais first started with Jane Doe in 2004, she saw her a couple
days a week. They would go to the Nottawasaga Resort, for physical therapy (Which
was assigned by Jane Doe’s physiotherapist, Ricky Yamada, with York Rehab Assoc –
730 Davis Drive in Newmarket – Gave them list of exercises to be completed twice a
week.) Anais would pick Jane Doe up at Dennison High School in Newmarket, take her
to resort, do the exercises, and then they would go for a hot tub and Anais would
drop her off at Home.
In around 2005, Anais’ role changed, she started to go to school with Jane Doe. Jane
Doe’s teacher retired in June of 2005 (Teacher was Susan Bright – acquired brain
injury - head of the staff) Anais went to class with Jane Doe everyday and assisted her
in the classroom, with various tasks including: schoolwork, homework, keeping focus
and monitoring behaviour.
Anais did not see Jane Doe while she was in the hospital after the accident, as she did
not meet Jane Doe until 2004. By that time Jane Doe had finished all of her hospital
stays except for recent MacMaster visit and hospitalization for her low potassium
levels. Anais did not see the body cast, she has no knowledge of the body cast beyond
what she is told by Jane Doe and the Doe family.

Quantity of Attendant Care:
Minimum Blocks of Time
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